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St atenent 

Pursuant to Rules 35 
Procedure, the Appellant 
rehearing en banc, as the p ff law which the petitioner 
is of the opinion the Court has eithe overlooked or mis- 
apprehended are: 

1. (a) It found that both Section 3161(e) of the Speedy 
Trial Act and Rule 5(e) of the Connecti 


require retrial within 60 days of the mistrial, but that 


lations of these mandates do not require dismissal of the 


indictment ; 
(>) The Court further found that United States v. Didier, 
542 F.2d. 1182 (2nd Cir. 1976) only applies if the government 
sought the delay for tactical purposes, yet neither he Plan, 
the Act, nor Didier stand for that proposition. 
2. It hneld a violation of procedures 
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Pen Register did not require suppression o 


the United States in Hatter of Order, etc., 


raenr; © 


(2nd Cir. 1976), ce cran _U.S , 45 U.S.L.W. 


(Jan. 25, 1977) and 


4115 (Jan. 18, 1977). 
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As 

Section 316l1(e) of the Act was effective on 
is not subject to Section 3163(c). 

This Court held Section 3163(c) of the Act, the sanction 
of dismissal, becomes effective on July 1, 1979, and for that 
reason Gismissal of the indictment is not warranted. However, 
Section 3163(c) refers to Section 3162 which does not 
way apply to Section 316l1(e), retrials after mistrials. 
Neither Sections 3162 nor 3163 apply to retrials after mis- 
trials. Section 316l(e san y itself; its language is 
mandatory and requires dismissal. 
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Section 3161(e) 
"Tf the defendant is to be tried again following 
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following an order of 
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the date the action 
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issue in the present case were promulgated. If they are to 
anything they mus » enforced.” In the present case 


Court has held that a defendant must show that the govern- 


ment soucht much of the delay for tactical purpose and the 


District Court failed insist that deadlines be met, and 


further helu that if there was other criminal busi 


had to be disposed of, that would be 
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At Pag idié a C held that a motion to 


dismiss for failure to retry within the time 233 
Rules is not one of first impression 


"Althourch we have never 
age with prejudice for 


That is contrary to the ding in the present 


in Didier at Page 1186 this Court approved its statement in 


U. S. v. Roeme 14 F.2d. 1377 (2nd Cir. 1975), 


" . failure to do so in the future will not be 
treated lightly. Particularly under the cenerally 
more strinment requirements of the Speedy Trial 
Act of 1974...negligence of this sort displayed in 
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this case is likely to lend to the dism 
indictments...” 


contrary to the present case. 
1186, 7, of Didier this Court stated, 
"...We upheld the District Court's dismissal of 
indictment without prejudice because the defendant 
had not been retried within the 90-day period 


specified by Rule 6, following our Order for re- 
trial on December 16, 1974..." 


is contrary to the present case. 


On Pare 1187 of Didier this Court held, 


"Having been put on notice by th 
that responsibility for speedy t enforcement 
rests primarily on the District s and on the 
Zovernment, not on the defendant, t! rovernment 
should have attempted to obtain the retrial within 
ninety days of the Drummond decision (handed down 
on February 11, 19 j un explic waiver of that 
ninety-day period 
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holding is contrary to the present 

It is further claimed 
Court heid that i I ro yuiring the mandat 
Trial Act to be enforced particularly 


this is contrary to the holding in 


A tap and a len Register > installed on a co-defendant's 
telephone in January of 1973, and as a result thereof the 
government was led to Appellant's home and in May of 1973 a 
Pen Register was installed on that teleohone. Neither 
of inventory from the January tap and the Pen Register, nor 
the May Pen Register were served on this defendant, and this 
Court held at re 3536, that this was a Rule hi(a) violation 

Application of the Uni : tes in Matter of Order, 
38 F.2d. 956 (2nd Cir. 1976), cert. granted, 
-L.W. 3499 (Jan. 25, 1977), but this Court held it did 
not require suppression of the evidence. 
This holding is inconsistent with 


.L.W. 4115 (Jan. 18, 1977), in that 


is a Rule 41(d) violation, or a 2518(1)(b)(iv), a 2518(8)(a 
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This it hes not done, nor does the opinion 
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Section 2518 


"(1) Each app ation for an order authorizing or 


approving the 7: pt 1 of a wire or oral communication 
shall be de : 1s upon oath or affi rmati on to a ju 
of competent j diction and shall state 
authority to mak “puch application. Each 


shall include ollowing information: 
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.«-(b) a full and complete statement 
circumstances relied upon by 
justify his be.ief that an 
issued, including 


.(iv) the identity of the person, if known, 
the offense and whose communications are 
intercepted;" 


Section 2518(8)(d): 


"(ad) Wit Rte a reasonable ti: but not later than ninety 
days after the filing of an roe ote ath for an or 
approval under section 25 518(7)(b) which ic denied or the ter- 
mination of the p2riod of an order or extensions thereof, the 
issuing or denying judge shall cause to be served, on the 
persons named in the order or the application, and such 
parties to intercepted communications as the judge 
mine in his discretion that is in the interest of 
inventory which shall include notice of -- 
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(1) the fact of the entry of the order or the 
application 

(2) the date of the entry and the period of 
authorized, approved or disapproved inter 
ception, or the denial of the application 

(3) the fact that during the period wire or oraa 
communications were or were not intercepted. 


The judre, unon the filing of a motion, may in his discretion 
make available to such person or his counsel for inspection 
such nortions of the 4ntercepted communications, applications 
and orders as the judre determines to be in the interest of 


justice. On an ex parte showing of ood cause to a judge of 
competent jurisdiction the serving of the inventory requirec 
by this subsection may be postponed.” 


Section 2518(10)(a)(1): 


"(a) Any acgrieved person in any trial, hearing, or pvro- 
ceedine in or before any court, department, officer, agency, 
resulatory body, or other authority of the United States, a 
State, or a political subdivision thereof, may move to Suppress 
the contents of any intercepted wire or oral communications, 
or evidence derived therefrom, on the grounds that -- 
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(4) the communication was unlawfully intercepted;" 
fa 

Section 316i(e): 

(c) If the defendant is to be tried rcain followins < 
declaration by the trial judge of a mistrial or followins en 
order of such judge for a new trial, the trial shall commence 
within sixty days from the date the action occasioning the 
retrial becomes final...” 

Section 3162. Sanctions 
"(a)(1) If, in the case of any individual against 


t 
whom a complaint is filed charging such individua 
offense, no indictment or information is filed wit 
limit required by section 3161(b) as extended by section 
3161(h) of this chapter, such charge against that individ 
contained in such comolaint shall be dismissed or otherwise 
dropped. In determining whether to dismiss the case with < 
without prejudice, the court shall consider, amon others, 
each of the following factors; the seriousness of the offense; 
the facts and circumstances of the case which led to the 
dismissal; and the impact of a reprosecution on the administra- 
tion of this chapter and on the administration of justice. 


yy? 


(2) If a defendant is not wrourht to trial within the 
time limit required by section 3161(c) as extended by section 
3161(h), the information or indictment shall be dismissed on 
motion of the defendant. The defendant shall have the burden 
of proof of supportins such motion but the Gevernmnent shall 
have the burden of going forward with the evidence in connection 
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prejudice, the court onsider, among others, each of the 
followine factors: the seriousness of the offense; the facts 
and circumstances of the case which led to the dismissal; and 
the impact of a repro ; on the administration of justice, 
Failure of the defendant to move for dismissal prior to trial 
or entry of a plea of guilty or nolo contendere shall 
constitute a waiver of the right to dismissal under this 


section. 


(b) In any case in which counsel for the defendant or the 
attorney for the Government (1) knowingly allows the case to 
be set for trial without disclosing the fact that a necessary 
witness ‘rould be unavailable for trial; (2) files a motion 
solely tor the vurpose of delay which he knows is totally 
frivolous and without merit; (3) makes a statement for the 
purpose of obtainins a continuance which he knows to be false 
and which is material cto the grantine of a continuance; or 
(4) otherwise willfully fails to proceed to trial without 
justification consistent with section 3161 of this chapter, 
the court may punish any such counsel or attorney, as follows: 

(A) in the case of an appointed defense counsel, by 

reducinz the amount of compensation that otherwise 


ra 

would have been vaid to such counsel pursuant to section 
30U0A of this title in an amount not t 

centum thereof" 


(B) in the case of a counsel retained in connection 
with the defense of a defendant, by imposing on such 
counsel a fine c not to exceed 25 ner centum of the 
compensation to which he is entitled in connection 
with his defense of such defendant; 


(C) by imposins on any attorney for the Government 
a fine of not to exceed $250; 


(D) ty denvine eny such counsel or attorney for 
the Government the richt to vractice before the court 


A 
considertine such case for a period of not to exceed 
ninety days; or 


(E) by filins a revort with an appropriate 
liscinlina. nommnittee. 


The authority to nunish nrovided for by this subsection sh.ll 
be in addition to any otner authority or power available to 
s 


: uch court. 


(c) The Court shall follow procedures established in 
" s a) . . } { 


’ the Federal Rules of Criminal Procedure in punl ni any 
counsel or attorney for the Government pursuant to this section. 
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